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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

DHUBRI 

GR Case No.5599 of 2015 

U/S 147, 448 and 323 of the IPC 

State 

-vs- 

1. Mondal SK. 

2. Pai Sk. 

3. Jali Sk. @Waze Ali 

4. Fazar Ali 

5. Mofidul Sk. 

            ………………………..………….. Accused 

 

Present   : Sri Siddarth Brook, LL.M., A.J.S. 

For the Prosecution  : Smti. Nabanita Ghosh. 

For the Defence  : Shri Mohammad Ali Prodhani & Others 

Offence Explained on : 06.04.2018 

 Evidence recorded on : 16.08.2018, 13.09.2018, 15.11.2018,   

               01.02.2019, 07.03.2019, 13.06.2019 

Arguments heard on : 11.07.2019 

Judgment delivered on : 26.07.2019 

 

J U D G M E N T 

Introduction 

1. (i)Mondal Sk, (ii)Pai Sk, (iii)Jali Sk @Waze Ali, (iv)Fazar Ali and (v)Mofidul 

Sk (hereinafter referred to as accused persons) are before this Court facing 

accusation for commission of the offences punishable under Section 147, 

448 and 323 of the IPC. 

Prosecution Case 

2. The prosecution case in brief is that on 30.11.2015 at about 11:00 AM/12:00 

Noon, a quarrel had taken place between the informant's child and the child 
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of the accused-Mondal Sk, while they were bathing in a pond. On the same 

day at about 07:00 PM, the accused persons armed with Lathi, Dao and 

other sharp weapons unlawfully entered into the house of the informant and 

attacked the informant's family. The accused persons also broke the door 

of the informant and assaulted him by means of wooden batam. The 

accused persons also assaulted informant's wife, mother and son. 

Informant's wife, namely, Namisa Bibi was also assaulted and her golden 

ornaments were snatched away by the accused persons. Hence, the 

informant filed this case. 

Pre and post-trial formalities 

3. In this regard, the informant-Mofijul Hoque, set the criminal law into motion 

by lodging an FIR with the Officer-in-Charge of Gauripur Police station. 

Based on the said FIR, the police registered it as Gauripur P.S. Case No. 

1040/15 and investigated into the allegations levelled in the FIR. After 

completion of the investigation, the police submitted the charge-sheet 

against the accused persons under Section 147, 448 and 323 of the IPC.  

4. During trial, the particulars of offence punishable under Section 147, 448 

and 323 of IPC have been read over and explained to the accused persons 

to which they have pleaded not guilty and claimed to be tried. 

5. The prosecution examined 7 (Seven) PWs and exhibited 3 (Three) nos. of 

documents. 

Defence Plea 

6. The accused persons were examined under section 313 Cr.P.C. and the plea 

of the accused persons was of total denial. The accused persons declined 

to adduce evidence in support of their defence. 

Points for determination 

7. On perusal of the case record and the entire material available on record 

the following point for determination has been framed. 

a. Whether the accused persons, on 30.11.2015 at about 07:00 PM, 

being a member of unlawful assembly, used force or violence, and 
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thereby committed the offence punishable under Section 147 of the 

Indian Penal Code, 1860? 

b. Whether the accused persons, on 30.11.2015 at about 07:00 PM, 

committed criminal trespass by entering into the house of the 

informant and thereby committed the offence punishable under 

Section 448 of the Indian Penal Code, 1860? 

c. Whether the accused persons, on 30.11.2015 at about 07:00 PM, 

voluntarily caused hurt to the informant and his family members and 

thereby committed the offence punishable under Section 323 of the 

Indian Penal Code, 1860? 

Discussion, Decision and Reasons thereof 

8. The dispute between the accused persons and family of the informant 

started with a minor quarrel between informant’s child and the child of the 

accused-Mondol Sk. The said quarrel between the children led to the dispute 

between the elders. In the instant case the accused persons are being tried 

with offences punishable under section 147, 448 and 323 of the IPC. Let me 

discuss the guilt of the accused persons of the offences with which they are 

tried.  

9. As regards the offence punishable under section 323 of the IPC is 

concerned, it transpires from the evidence that (i) Mofizul Hoque, (ii) 

Momirjan Bewa, (iii) Romisa Bibi and (iv) Rahul Hoque sustained injuries. 

10. As regards the assault meted upon Mofulzul Hoque, he has deposed as PW-

1 that as soon as he opened the door of this house accused-Mondal Sk. hit 

him with a stick on his left forearm. PW-2 has also deposed that accused-

Mondal assaulted his husband by means of Lathi on his body. PW-3 has not 

specifically named any accused person but has deposed that accused 

persons entered into their home and assaulted his father (PW-1) as a result 

of which, his father’s hand was fractured. PW-5 has deposed that accused-

Mondal Sk assaulted her son (PW-1) on his left hand by means of Gain. 

Defence could not impeach the credit of the PW-1, PW-2, PW-3 and PW-5 
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during their cross-examination with respect to the assault meted upon PW-

1. 

11. As regards the assault meted upon Momirjan Bewa, she has deposed as 

PW-5 that accused-Mofidul also assaulted her. While PW-1 and PW-3 have 

deposed that when PW-5 (Momirjan Bewa) came outside Mondal Sk 

assaulted on her head by means of a stick. PW-2 has merely stated that 

accused persons assaulted her mother-in-law on her forehead. During the 

cross-examination of PW-1 and PW-3, they have denied that they did not 

stated before the police that when PW-5 (Momirjan Bewa) came outside 

Mondal Sk. assaulted on her head by means of a stick. 

12. As regards the assault meted upon Nomisa Bibi wife of Mofijul Hoque, she 

has deposed as PW-2 that when she went to obstruct accused-Mondal from 

assaulting her husband (PW-1) then accused-Mondal grabbed her hairs and 

also assaulted her. PW-1 has deposed that when his wife came to rescue 

him, accused-Waz Ali and Mondal Sk caught her hairs and plucked it. PW-3 

has also deposed that accused Mondal Sk caught her mother’s (PW-2) hairs 

and plucked it. During the cross-examination of PW-1 he has denied that he 

has not stated before the Police that when his wife came to rescue him then 

the accused-Waz Ali and Mondal Sk caught of her hairs and plucked it. 

During the cross-examination of PW-2, she has denied that she did not state 

before the police that accused-Mondal grabbed her hairs and assaulted her. 

PW-3 has also denied that he did not stated before the police that accused-

Mondol grabbed his mother’s hairs and plucked it. 

13. As regards the assault meted upon Rahul Hoque, he has deposed as PW-3 

that when he tried to flee from the place of occurrence, then accused-

Mondol grabbed him and assaulted him with kicks and punches. PW-2 and 

PW-5 have deposed that accused-Mondal also assaulted Rahul. The defence 

did not cross-examination PW-2, PW-3 and PW-5 with respect to the assault 

meted upon Rahul.  

14. The Medical Officer who examined the victims was examined as PW-6. 

Exhibit-2 is the injury report of victims namely Mofizul Hoque, (ii) Momirjan 
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Bewa, (iii) Romisa Bibi (iv) Rahul Hoque and (vi) Rasmi Khatoon. PW-6 has 

categorically deposed that on 30.11.2015 (which is the date of occurrence) 

at about 09:00 PM, he has examined the said victims vide Gauripur PS MR 

No.241/15. During medical examination of Mofizul Hoque, he found 

tenderness and swelling over left forearm. PW-6 found tenderness and 

swelling on the forehead of PW-5 (Momirjan Bewa). He opined that the 

injury was fresh and caused by blunt object. Thus, I find that the evidence 

of PWs, with respect to the injuries sustained by Mofizul Hoque and 

Momirjan Bewa has been well substantiated by the evidence of PW-6 and 

Exhibit-2.  

15. Meanwhile Nomisa Bibi and Rahul Hoque have not specifically stated where 

they have sustained injuries. PW-2 (Nomisa Bibi) has depose that accused-

Waz Ali and Mondal Sk caught her hairs and plucked it and Exhibit-2 (injury 

report) shows that Nomisa @Romisa Bibi had abrasion over the right side 

of the forehead. While PW-3 (Rahul Hoque) has deposed that accused 

Mondol Sk. grabbed him and assaulted him with kicks and punches and 

Exhibit-2 (injury report) shows that Rahul Hoque had tenderness and 

swelling over the lumbered area. 

16. It appears from the above discussion, accused Mondol Sk., was actively 

involved in assaulting the informant and his family members. Along with 

accused Mondol Sk., the names of accused Waze Ali @ Jali Sk. and Mofidul 

Sk. have also been surfaced. The involvement of Waze Ali @ Jali Sk. and 

Mofidul Sk. cannot be denied as it is quite probable that they have aided or 

assisted accused Mondol Sk. in assaulting informant and his family 

members. It is difficult to conceive the fact that accused Mondol Sk. has 

alone assaulted the informant and his three other family members.  

17. However the learned counsel for the accused persons has referred to the 

evidence deposed by PW-7, the Investigating Officer during his cross-

examination and has argued that though PWs have deposed incriminating 

facts in their evidence-in-chief but they have not specifically stated the same 

before the Investigating Officer. The Learned Defence Counsel has pointed 
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out that Investigating Officer has deposed that PW-1 did not state before 

him that Mondal Sk called PW-1 and PW-1 opened the door and saw Mondal 

Sk standing on the Baranda, thereafter, Mondal Sk hit him with a Lathi on 

his left forearm. PW-1 has not stated before The IO that the accused-Waz 

Ali assaulted his wife and accused-Mondal Sk assaulted his mother. PW-2 

has not stated before The Investigating Officer that accused-Mondal 

grabbed her hairs and assaulted her. PW-3 has not stated before 

Investigating Officer that Jali, Pai, Fozoli, Mondol and Mofidul broke open 

the window and entered into their home and assaulted his father as a result 

of which, his father’s hand was fractured. 

18. The omissions pointed out by the Learned Defence Counsel, in my opinion 

does not extenuate the prosecution case as the same do not amount to any 

contradiction.  

19. The intention of the accused persons to cause hurt the informant and his 

family members could be inferred from the very conduct of the accused 

persons namely Mondol Sk., Waze Ali @ Jali Sk and Mofijul Sk. It has already 

been proved vide Exhibit-2 and testimony of Medical Officer that informant 

and his family members have sustained injuries. Therefore the mens rea 

and actus reus of the offence punishable under section 323 of IPC is clearly 

established. Accordingly, I am of the opinion that there are sufficient 

materials against accused Mondol Sk., Waze Ali @ Jali Sk and Mofijul Sk 

under section 323 of IPC. While the guilt of other accused persons namely, 

Pai Sk. and Fazar Ali under section 323 of IPC could not be established.  

20. Having discussed the culpability of the accused persons under section 323 

of IPC, let me proceed to discuss the guilt of the accused persons under 

section 448 of IPC. The offence punishable under section 448 of IPC requires 

that accused persons must have committed criminal trespass by entering 

into the house of the informant. In this regard PW-1 has deposed that on 

the date of occurrence, while he was sleeping, accused-Mondal Sk, Waz 

@Jali, Pai, Mofidul and Fazar Ali came to his house. Mondal Sk called him 

and he went and opened the door and saw Mondal Sk. standing on the 
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Baranda. While PW-2 deposed that accused persons entered into her house 

by damaging the walls and windows. PW-3 deposed that accused persons-

Jali, Pai, Fozoli, Mondol and Mofidul broke open the window and entered 

into their home. PW-4 deposed that the accused persons armed with sticks 

forcefully entered her house. PW-5 deposed that the accused persons 

forcefully entered their house by breaking bamboo wall. On a bare perusal 

of the evidence, it transpires that evidence of PW-1 has no corroboration 

with the evidence of other PWs. On one hand PW-1 deposes that accused 

persons came to his house and called his name and when he opened the 

door, he saw Mondol Sk. standing in the veranda. While the other PWs have 

deposed that accused persons have entered into their house by breaking 

the bamboo walls. It is also apparent from the record that at the time of 

occurrence it was the informant who opened the door while other family 

members were sleeping. Therefore the evidence of other PWs as regards 

the entry of the accused persons into their house cannot be relied. Moreover 

PW-7 (Investigating Officer) has not stated that during the investigation he 

found that the doors and walls of the informant’s house was broken. 

Therefore, the entry of the accused persons into the house of the informant 

is doubtful. In light of the above discussion, I am of the opinion that 

prosecution could not establish the guilt of the accused persons under 

section 448 of IPC. 

21. Lastly as regards the offence punishable under section 147 of IPC is 

concerned, it must be proved that force or violence has been used by an 

unlawful assembly, or by any member thereof, in prosecution of the 

common object of such assembly. An assembly is designated as unlawful if 

the common object of the five or more persons is to do any of the act 

mentioned under section 141 of IPC. In the instant case, though there are 

five numbers of accused persons but it has been established in the foregoing 

discussion that out of the five accused persons only three accused persons 

namely, Mondol Sk., Waze Ali @ Jali Sk and Mofidul Ali were found guilty 

under section 323 of the IPC. Even there is lack of sufficient material to 
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establish the common object of the five accused persons. Therefore I am of 

the opinion that the assembly of five accused persons cannot be designated 

as unlawful assembly. Hence, the guilt of the accused persons under section 

147 of IPC is not established.  

22. In view of the evidence led by the prosecution witnesses, and as per the 

findings, the guilt of the accused persons under section 448 and 147 of the 

IPC is not established. As there are no incriminating materials against the 

accused persons namely, Pai Sk. and Fazar Ali, under the offences for which 

they are tried, therefore the accused persons namely, Pai Sk. and Fazar Ali 

are acquitted of all charges and they are set at liberty forthwith. The bail 

bonds of the accused persons namely, Pai Sk. and Fazar Ali are extended 

for a period of six months.  

23. While the prosecution has successfully established the guilt of the accused 

persons namely Mondol Sk., Jali Sk. @ Waze Ali and Mofidul Sk. under 

section 323 of IPC, therefore accused persons namely, Mondol Sk., Jali Sk. 

@ Waze Ali and Mofidul Sk. are convicted under section 323 of IPC. 

24. While considering the release of the convicts on probation is concerned, I 

have considered the financial status of the convicts. The Learned Counsel 

for the convicts have stated that the convicts are the financial backbone of 

their family and they have their wives and children to maintain. If the 

convicts are imprisoned, their whole family shall suffer, therefore the 

Learned Defence Counsel has prayed not to sentence the convicts to 

imprisonment. On giving a thoughtful consideration on the entire chain of 

events, it is clear that the occurrence arose out of a trivial quarrel between 

a young daughter of the informant and young son of the convict Mondol Sk. 

The occurrence could have been easily avoided if both sides kept calm and 

handled the situation with maturity. But the convicts could not control their 

anger and assaulted the informant and his family members, as a result of 

which they sustained injuries. However, the nature of injuries sustained by 

the victims are not grave. On perusal of the case record it is also seen that 

convicts have been very regular with their appearance in the Court and the 
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convicts do not have any criminal track record. Even no previous conviction 

is proved against them. Moreover, the offence punishable under section 323 

of IPC is punishable imprisonment which may extend to one year, or fine 

which may extend to one thousand rupees or with both. Thus, in light of 

the above discussion, I deem it to be a fit case to release the convicts after 

due admonition under section 360 (3) of CrPC.  

25. The convicts are admonished with a stricture that they shall not indulge in 

any such activities in future and accordingly they are released.   

26. The Judgment is delivered in open Court by reading out the operative part 

of the Judgment and explaining the substance of the Judgment in a 

language which is understood by the accused persons and Convicted 

persons. 

27. Let a copy of the Judgment be furnished immediately to the Convicts or 

their pleader, free of costs. 

28. The instant case, accordingly, stands disposed of on contest. 

29. Given under my hand and seal of this Court on this 26th day of July, 2019. 

 

 

 

       (Siddarth Brook) 

    Judicial Magistrate First Class,  

   Dhubri 
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A P P E N D I X 

 

 Prosecution Witnesses: 

1. PW-1: Mofijul Hoque 

2. PW-2: Nasima Bibi @Namisa Bibi 

3. PW-3: RahuL Hoque 

4. PW-4: Sajiron Bewa 

5. PW-5: Momirjan Bewa 

6. PW-6: Dr. Samir Baidya 

7. PW-7: ASI-Habibar Rahman Khandakar 

 

 Defence Witnesses 

   Nil 

 

 Court Witnesses 

  Nil 

 

 Prosecution Exhibits: 

1. Exhibit-1: FIR 

2. Exhibit-2: Medical Report 

3. Exhibit-3: Charge-Sheet 

 

 Defence Exhibits 

Nil 

 

 Material Exhibits: 

Nil 

 

      (Siddarth Brook) 

    Judicial Magistrate First Class, 

Dhubri 


